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IN THE UTAH, COURT OF APPEALS

TATti:,, 11"I'",'" , a Utah '
corporation,
Plaintiff/Respondent,
Civil No. 88 0660-CA
(Cateqon y 1 4b )

vs.
EILEEN SALISBURY,
Defendant/Appellant.

RESPONDENT'S BRIEF
I \py "'iii J from a Final Order o f t h e
'Third D i s t r i c t Court, Salt L a k e County, S t a t e oi: I it ah
Honorable John A. Rokich, Presiding

STATEMENT OF JURISDICTION

t o U T A H C 0 DE AN N

an appea 1 from

§ 7 8 - 2 a - 3 (2 ) (h)

(1 9 5 3 , a s amended 19 8 3 )

Til I s i s

a, f ina 1 o r d e r dated Septe'mbei: ; i 1988 , granting

PI aintiff 1 s Motion for Summary Judgment entered by the lower court
ag a I ns t: Defendan t fc i: a tot a 1 j i idg men t of $50, 3 2:5 ,1 3 ,

STATEMENT OF ISSUE PRESENTED FOR REVIEW
Whether or not Defendant :i s bound by the Acknowledgement
she executed.

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
UTAH CODE ANN. §70A-2-706(1) (as amended 1987):
(1) Under the conditions stated in section 70A-2703 on seller's remedies, the seller may resell the goods
concerned or the undelivered balance thereof. Where the
resale is made in good faith and in a commercially
reasonable manner the seller may recover the difference
between the resale price and the contract price together
with any incidental damages allowed under the provisions
of this chapter . . . .
Rule 56(c), U.R.C.P.:
The judgment sought shall be rendered forthwith if
the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to
a judgment as a matter of law.

STATEMENT OF THE CASE
A.

Nature Of The Case, Course Of Proceedings And
Disposition.
Plaintiff commenced this action against Defendant on

June 4, 1987 to recover the purchase price of two truck trailers
(R. 2-7) . The Complaint alleges Defendant ordered the trailers and
executed a "manufacture order" (R. 8).

On August 24, 1987,

Defendant filed an Answer to Plaintiff's Complaint (R. 35-37).
Plaintiff moved for summary judgment (R. 105) and filed Johan
Witkamp's Affidavit in Support of the Motion (R. 78-83).

Plain-

tiff, in its Memorandum in Support of Summary Judgment, alleges
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Public Sale"

A inn inn I1,

fif

(the
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"Acknowledgement")

I H". 12-1 J)

was d u l y e x e c u t e d by D e f e n d a n t b e f o r e a N o t a r y P u b l i c
Defendant f i l o d
describing

hPi

Affidavil

iiiii npinv i

the execution ol

The

19 8 8 in

1oWP 1

1 av u1

11111 I

is

iint'iill

Uie Acknuwlec-emeiji

copy of t h e Acknowledgement

I i I I m 11l 11

|R.

which

binding.
i Mini 11.111,

I l l - 1.12 |

a

I s a t t a c h e d a s Addendum A,

i i 1 n I" 1»11

u 1 I II1<

.111 in 111 1 r ' ,

I I a 1111111

111 11 furn P I I I

11 "!' P p I 1> ni 111 1

1 11 I h 1 • amount

of

$4 6 , 6 0 5 .

including interest at the contract rate of 1.5% per month, plus
attorney1'

fpc,

1

"1 ""fin

11 ill

IIIII

1

I

11

I

1

MM

huii

1 hull 1 I

judgment, ol i$bU, 3z,'.». 1J , niiii interest continuing *• o accrue "•+• ^he
contract ntf" iR, il3),

i'hp lowei court stated that:

The issue presented to the Court was whether or not the
Defendant is bound by the acknowledgement she executed•
Defendant offered no evidence that would constitute an
exception to the parol evidence rule for the purpose of
contradicting or varying the terms of the written
acknowledgement.
The Court finds that there is no
genuine issue of material fact; therefore, Sumnary
Judgment is granted in favor of plaintiff. (R
Defend.i n Y • 1 p p e a 1 en I 1 1 1 1 11

which assigned the u s u
11

"' Il iitieiieiiii
nn

P i a :

-*""ff

trailers

t*0

.11.
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of

about

rOlV'l! I mil

1

rni.il
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;*.» ^c*it on January

389.

Facl «r
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i,

lYpi'it

nl

-
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Ril

PI

1 defendant
I illlm

$56,b92.Qn,

1

-

" 1 horized

ji'liill f u l f i l

including

.iPnii

iren^nl

Defendant issued to Plaintiff check number 01018 in the amount of
$2,000.00 as a deposit for the manufacture of the trailers (R. 79) .
On or about December 27, 1983, Plaintiff completed the
manufacture of the trailers and issued to Defendant
numbered

39004

and

39013

$2,753.73, respectively.
reflected

a credit

in the

amounts

of

invoices

$57,198.06

and

These amounts included tax, freight, and

for Defendant's

deposit

(R.

9,

10, 79).

Plaintiff then submitted to Defendant invoice number 39056 in the
amount of $398.35 on March 26, 1984 for additional

services

performed at Defendant's request (R. 11, 79).
On April 3, 1984, the Defendant issued to Plaintiff check
number 01161 in the amount of $10,000.00 as partial payment of
Defendant's balance due and owing to Plaintiff.

Defendant has not

made any further payments (R. 80).
As a result of Defendant's failure to pay the balance due
on her account, Plaintiff

attempted to sell the trailers to

unrelated third parties with Defendant's consent.

On July 30,

1984, pursuant to the applicable provisions of UTAH CODE ANN. §70A2-701, et seq. (1953, as amended), Defendant executed an "Acknowledgement of Amount and Authorization to Hold Private or Public
Sale" at the office of Plaintiff's attorney, Robert S. Howell.
Defendant acknowledged that Defendant, through her agents, authorized the manufacture of the trailers by Plaintiff, acknowledged
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1m P l a i n t i f f

due

and

interest accruing

owing
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the contract

1 In1 U e t e n d a n t h a s nil
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ijf

HI ni
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1
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|M|||
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h*=i Defendant , lu.it
$43,520.29
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l *1 | ni

h (ether
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with i n t e r e s t
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-

ni 1 1 1
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amount of
111 n u l l hi

(

iii,4 •'

5

-

at

III11 MM

t h e eonti-aef: r'afe of

1I
l.'VJ,

as

Further, as a result of Defendant's failure to pay
amounts owing, Plaintiff has been required to bring this actio/

u

he

nd

has expended the amount of $3,560.00 in attorney's fees plus costs
through the hearing on the Motion for Summary Judgment (R. 84-95).
Additional fees and costs have been expended in response to this
appeal.

See, Affidavit of Lorin D. Ronnow, attached hereto as

Addendum B.

SUMMARY OF ARGUMENT
Summary Judgment was appropriately granted as there are
no triable issues as to any material fact.

The Acknowledgement

executed by the Defendant, acknowledging amounts owing and authorizing a public or private sale pursuant to UTAH CODE ANN. §70A-2706 (1953, as amended), is valid.

Further, the Acknowledgement is

a clear, unambiguous and completely

integrated contract, thus

triggering the application of the parol evidence rule. This being
the case, previous statements and agreements as relating to agency
are irrelevant and inadmissible.
the agency issue.
Plaintiff.

The Acknowledgement disposes of

Summary judgment was properly granted for

Further, attorney's fees and costs incurred by Plain-

tiff in responding to this appeal should be awarded to Plaintiff.
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ARGUMENT
I

SUMMARY JUDGMENT WAS APPROPRIATELY GRANTED IN FAVOR
OF P L A I N T I F F A S THERE IS N O T R I A B L E ISSUE A S T O ANY
M A T E R I A L FACT
Uf",;"ii hi R i i 1 ("»s i"i I" II " i '", ni I

P r n c i n i l 11 i»• r". G i|" i |

«,, I , I p •"•

i 11 | i e r l i iniori I":

part:
The yi idgment sought shall b e rendered forthwith If the
p l e a d i n g s , d e p o s i t i o n s , answers t o interrogatories, and
admissions o n f i l e , together w i t h t h e a f f i d a v i t s , if any,
show t h a t t h e r e Is n o genuine issue a s t o any material
fact a n d t h a t t h e moving party is entitled t o a judgment
as a m a t t e r o f 3 aw. (Emphasis added)
Ri :i ] e 5 6 o f the U t ah Ru 1 e s o f C I/v 11 Pr o c edur e i s a Into s t
identical to Rule 56 of the Federal Rules of civil Procedure » The
Utah

riupiresiiip

I'nuil

lin

i mI i I

mi

in imp i r in "

m mr*. i m i

' In ill

I In

interpretation of the Federal Rules is persuasive on the application of t h e blah r u n , . >ee Cox v. W i n t e r s , 678 P. 2d 311, 114 ("Utah
1 ^ n <l)

i i i II I i • r p i i,| t; i i u i I i 11 I e >

i (i I I i I

IJ r ickvard

Homeowner a

Man* n i nil i iiinii i I,l;,i'i4 v . Gibbons Realty C o . , 668 P. 2d 535 , i;40 (Utah
1983)

("Identity

In language presumes

Identity

of construction

. . . •' :i i I interprets i: :tg Ri i ] • =s 1 ; (a) )
The United States Supreme Court has issued two opinions
regarding Rule
Celotex Corp

v

5 6 that i .re • appl icable to this situation
• ::a bratt, 4 7 1 !J S

3 II ; , 9 II I

E III!

In

?d ? 6ri (1 n 8 6) ,

the U . S . S u p r e m e Court analyzed li I detai 1 the burden of a party
opposing a motion f o r summar y judgment.
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T h e Court stated:

The plain language of Rule 56(c) mandates the entry of
summary judgment, after adequate time for discovery and
upon motion, against a party who fails to make a showing
sufficient to establish the existence of an element
essential to that party's case, and on which that party
will bear the burden of proof at trial.
In such a
situation, there can be "no genuine issue as to any
material fact," since a complete failure of proof
concerning an essential element of the non-moving party's
case necessarily renders all other facts immaterial. The
moving party is "entitled to judgment as a matter of law"
because the non-moving party has failed to make a
sufficient showing on an essential element of her case
with respect to which she has the burden of proof. 91
L. Ed. 2d at 273.
Only disputes over "facts that might affect the outcome
of the suit under the governing law will properly preclude entry
of summary judgment."

Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 91 L. Ed. 2d 202, 211 (1986).
must also be genuine.

Any alleged factual dispute

If the evidence presented by the non-moving

party in response to a summary judgment motion is so lacking that
a reasonable trier of fact could not find for the non-moving party,
there is no genuine issue of fact and summary judgment is appropriate.

Id. at 212.
It is undisputed that Defendant ordered the construction

by Plaintiff of the two trailers. It is undisputed that Defendant
has failed to pay Plaintiff in full for the work done on the
trailers.

It is undisputed that Defendant

entered

into the

Acknowledgement acknowledging the amounts owing and authorizing
public or private sale pursuant to UTAH CODE ANN. §70A-2-706 (1953,

- 8 -

a s amended

~ . n d i s c u t e d t h a t a f t e r a p p l y i n g p r o c e e d s of t h e

sa 1 (

,
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I i1 I

MI

iI

II

- in ," "i (

111 in;

Interest.
Defendant
c

has

it o.r i ill

canncr

-ee T h o r n o c k v .
1

" *

*

fn

! (iff'

;;;ere a l l e g a t i o n s

3 augment.

i

failed

Cook,

int
ot

summai: |

ilnnr

with
firrvn'

spioificity
nnn

a

I lot n n d a n t

i t s p l e a d i n g s t o a v o i d summary

MM I » 2d ' H 4 ,

i qnnu i HIM i
** ---a

identify

in

(Tit a hi 1 r-i"lfi li .

^16

I mid Lei Jdl

| iidqnient was p r o p e r l y

J n. I

i mi » i I 'U'd

granted

by t h e

t r i a l co VAX. V* •

II.

THE TRIAL COURT PROPERLY GRANTED SUMMARY JUDGMENT
FOR PLAINTIFF BECAUSE THE ACKNOWLEDGEMENT I S A
CLEAR, UNAMBIGUOUS AGREEMENT AND DEFENDANT IS
PRECLUDED FROM OFFERING PAROL EVIDENCE TO CONTRADICT
IT.
UTAH CODE ANN.

(Addendum H
luuull

§ 70A-2 -7 I) 1! , e t

LufLL'j

s e l l e r tu recover t h e d i f f e r e n c e
p r i c e and MIP r o n t n a c t p r i c n

of t h e s e l l e r ' s

iailuiu

to

pay

and

.is
i

amended)
teller

autJiorizes

from t h e b u y e r b e t w e e n t h e

I j e t h e r vi Irh .my i n c i d e n t a l

i In I MI1I> ni i quiim i I liu

notification

)1953r

mid -ipcci f i c a l 1 y i' 7 0A-? 7or>, a u t h o r i z e s

qoodLi. iii| in iiii I In.

aJ liMiHii,

st^q ,

i e l I i i I in ji

i.

Intention to r e s e l l

LIJIJ IJILII|< I

the

lln

I nil II' I i iii In i i ujMletHil |M, I 11 * i i * 11 * J < J 11 i h ii«i

a

resell
damages

r e a s o n jJ,» J e

goods.

The Acknowledgement pvp.cuteri by n p f e n d a n t f o r t h e
oil

to

resale

mi Hi nil

ufteeinei l t:

complying with the provisions of §70A-2-706.

Defendant was given

sufficient notice of the seller's intention to resell the goods.
Defendant's attorney at the time talked with Defendant about the
Acknowledgement and the nature of the agreement (R. Ill) .

It is

difficult to imagine that Defendant's attorney would only tell the
Defendant about "a document" that needed to be signed and nothing
else about the import of the document, as Defendant's Affidavit
suggests (R. Ill).
It is undisputed that Defendant had the benefit of legal
counsel in connection with the signing of the Acknowledgement. It
is also undisputed that Defendant signed the instrument and that
no fraud was involved in the execution. The Acknowledgement signed
by the Defendant was a clear, complete and unambiguous document,
acknowledging the debt owed by Defendant and authorizing the resale
by Plaintiff of the trailers.
Utah case law is well settled that extrinsic or parol
evidence cannot be given to change the terms of a written agreement
which are clear, definite and unambiguous. See E.A. Strout Western
Realty Agency v. Broderick. 522 P.2d 144 (Utah 1974); Rainford v.
Rytting, 22 Utah 2d 252, 451 P.2d 769 (1969); and Faulkner v.
Farnsworth, 665 P.2d

1292

(Utah 1983).

In Strout, the Court

stated:
To permit that [parol evidence] would be to cast doubt
upon the integrity of all contracts and to leave a party
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to solemn agreement at the mercy of the uncertainties of
oral testimony given by one who in subsequent light of
events discovers that he made a bad bargain.
Id. at 145-146.
Further, the Supreme Court of Hawaii in Akamine & Sons,
Ltd. v. American Security Bank, 440 P.2d 262 (Haw. 1968) stated
that:
The parol evidence rule is a principle of substantive law
and not a rule of evidence . . . . As a rule of substantive law, it determines the parties1 legally enforceable
contractual obligations. . . . Once the parties execute
an instrument which contains their whole agreement, their
previous negotiations and arguments are legally ineffective and evidence relating to those previous negotiations
or agreements is irrelevant regardless of who offers it.
(Citations omitted)
Id. at 266.
The Supreme Court of Utah has also stated that:
[The parol evidence] rule operates in the absence of
fraud to exclude contemporaneous conversations, statements, or representations offered for the purpose of
varying or adding to the terms of an integrated contract.
Restatement (Second) of Contracts 209(e) states:
"Where the parties reduce an agreement to a
writing which in view of its completeness and
specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by
other evidence that the writing did not constitute a final expression."
Union Bank v. Swenson. 707 P.2d 663, 665 (Utah 1985).

See also.

Eie v. St. Benedict's Hospital. 638 P.2d 1190, 1192 (Utah 1981);
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Bullfrog Marina. Inc. v. Lentz, 28 Utah 2d 261, 266, 501 P.2d 266,
270 (Utah 1972).
The agreement duly executed by Defendant before a Notary
Public was an unambiguous and complete agreement.

Defendant's

attempt now to bring in parol evidence to contradict the terms of
the agreement is precluded by the existence of the Acknowledgement.
Defendant may not bring in agency issues through her affidavit
because they are inadmissible, and irrelevant parol evidence.
In Rainford, the Supreme Court of Utah sustained summary
judgment and held defendants liable as guarantors of a corporate
contract where the defendants1 affidavit consisted entirely of
inadmissible parol evidence, submitted for the purpose of varying
and adding to the terms of the written agreement of the parties.
Rainford, 451 P.2d 769, 771 (Utah 1969).
The Rainford court stated:
We must agree with respondent that appellants are
trying to vary the terms of the written agreement by
parol evidence, i.e., to establish a different contract
on facts known at the time of reducing their understanding to a written form.
* * * The rule is well settled that, where the
parties have reduced to writing what appears to be a
complete and certain agreement, it will, in the absence
of fraud, be conclusively presumed that the writing
contained the whole of the agreement between the parties,
that it is a complete memorial of such agreement, and
that parol evidence of contemporaneous conversations,
representations, or statements will not be received for
the purpose of varying or adding to the terms of the
written document.
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The action of the trial court in the instant case
must be sustained, since appellants' affidavit consisted
entirely of inadmissible parol evidence, submitted for
the purpose of varying and adding to the terms of the
written agreement of the parties.
An affidavit in
opposition to a motion for summary judgment to be
effective must set forth facts as would be admissible in
evidence.
Rainford v. Rvttinq, 451 P.2d 769, 770-771 (Utah 1969).
Such is the case at bar.
summary judgment should be sustained.

The lower court's ruling of
Defendant is only trying to

vary the terms of the Acknowledgement agreement. The Acknowledgement is an unambiguous, integrated document and Defendant should
not be allowed to alter the terms of the agreement by bringing out
parol evidence in the form of agency issues or voluntariness. The
Acknowledgement disposes of these issues. In the absence of fraud,
which in this case none has been alleged or proven, the Acknowledgement is a binding, valid contract between the parties.
The lower court properly found that no genuine issue as
to any material fact existed and that Plaintiff was entitled to
summary judgment as a matter of law.
III. ATTORNEYS FEES AND COSTS INCURRED BY PLAINTIFF IN
RESPONDING TO THIS APPEAL SHOULD BE AWARDED TO
PLAINTIFF.
The original manufacture order executed by Defendant and
all subsequent manufacture orders and invoices prepared by Plaintiff state:

"Purchaser also agrees to pay
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collection costs,

including court costs and reasonable attorney fees if collection
is required11 (R. 8, 9, 10, 11).
The Acknowledgement also requires the payment of attorney's fees and costs as provided for in the original manufacture
order. Attorney's fees and costs were awarded by the lower court.
Since that time additional fees and costs of $2,621.25 have been
incurred by Plaintiff in responding to this appeal (Addendum B).
All costs and attorney's fees incurred by Plaintiff on appeal
should be awarded.

CONCLUSION
The undisputed facts of this case clearly show that
Plaintiff manufactured trailers upon the order and request of
Defendant, and that Defendant failed to pay for the trailers. The
facts further show that Defendant acknowledged the amounts due and
authorized Plaintiff to resell the trailers through a valid and
duly executed agreement mandated by statute.

Defendant's agency

and voluntariness are irrelevant and she has failed to show any
genuine issue of material fact either at the lower court or now on
appeal.
On this basis, Plaintiff respectfully requests that this
court sustain the summary judgment ruling entered by the lower
court and grant the relief of $46,605.33 with interest accruing at
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the contract rate of 1.5% per month as of May 31, 1988, and
attorney's fees in the amount of $3,560.00 plus costs.
Plaintiff further requests that this Court award Plaintiff's attorney's fees and costs incurred by Plaintiff in responding to this appeal.
RESPECTFULLY SUBMITTED this /^-^ day of May, 1989.

TIBBALS, HOWELL, MOXLEY & WILKINS
Attorneys for Plaintiff/Respondent
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CERTIFICATE OF SERVICE
I hereby declare that I caused to be mailed a true and
correct copy of the foregoing Respondent's Brief, postage prepaid,
this /2-

day of May, 1989, to the following counsel of record:
Royal K. Hunt, Esq.
Attorney for Defendant/Appellant
1871 West 7800 South
West Jordan, Utah 84084
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ADDENDUM A

ACKNOWLEDGMENT OF AMOUNT AND
AUTHORIZATION TO HOLD PUBLIC OR PRIVATE SALE
Comes now EILEEN SALISBURY, residing at 7672 South
2550 West# West Jordan, Utah

84084, and hereby acknowledges

that she, through her agents, W.B.C. Trucking and/or Reed
Shelley, an individual, authorized the manufacture of two
(2) Raven 42-foot flatbed trailers, further described as
Ravens Aluminum Flatbed Trailers, Serial No.

1R1F04229EE

840139 and Serial No. 1R1F0422XEE 840148, from Tates Inc.
located at 4400 South 500 West, Salt Lake City, Utah

84107.

The undersigned acknowledges that in addition to the
trailers, there were additional expenses incurred pursuant
to Invoice No. 39013 in the sum of $2,753.73 and Invoice No.
39056 in the sum of $398.35.

The undersigned, having

authorized her agents to have said trucks manufactured,
hereby acknowledges that as of April 4th, 1984, the balance
due and owing Tates Inc. was in the sum of $51,897.24. The
undersigned further acknowledges that there has been accrued
interest for the month of May of $778.45, the month of June,
1984, the sum of $790.13, and the month of July, 1984, the
sum of $801.98. The undersigned further acknowledges that
interest will continue to accrue at the rate of 1 lyt>% per

-1-

month which is an annual percentage rate of 18%,
The undersigned, as a buyer under Sections 70-A-2,
et. seq. of the Utah Uniform Commercial Code# hereby
acknowledges that the seller is entitled to retain said
trailers for non-performance, to witi

failure to make

payment when due# and is entitled to resale said goods in
accordance with Section 70A-2-706.

The undersigned hereby

waives any further notices and acknowledges that Tates Inc.
has notified her of their intention to sell said trailers at
a private or public sale.

The undersigned hereby waives any

further notice of the consummation of any said resale of the
goods manufactured by Tates Inc. as hereinabove described.
The undersigned hereby acknowledges all other terms
and conditions of the arrangement for the preparation and
manufacture of said agreement, including the payment of
reasonable attorney's fees•
DATED this

3<£? day of July# 1984.

EILEEN SALISBURY
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STATE OF UTAH

)
: 38.

COUNTY OF SALT LAKE )
EILEEN SALISBURYf being first duly sworn, says that
she is the signer of the foregoing document; that she has
read the foregoing document and knows the contents thereof,
and that the same is true to her own knowledge, except as to
those matters therein stated on information and belief, and
as to those matters, she believes them to be true and
correct*

EILEEN SALISBURY
SUBSCRIBED AND SWORN to before me this

#
?,/? day of

July, 1984.

NOTARY P U B L I C 7
Residing at Salt Lake County
My Commission Expires:

Robert S. Howell (Bar No. 1559)
Lorin D. Ronnow
(Bar No. 3857)
TIBBALS, HOWELL, MOXLEY & WILKINS
Attorneys for Plaintiff/Respondent
Two Fifty Seven Towers
Suite 850
257 East 200 South-2
Salt Lake City, Utah
84111-2048
Telephone: (801) 531-7575

"ADDENDUM B"

IN THE UTAH COURT OF APPEALS

TATES, INC., a Utah
corporation,
Plaintiff/Respondent,
Civil No. 880660-CA
vs.
EILEEN SALISBURY,
Defendant/Appellant.

AFFIDAVIT OF ATTORNEY'S FEES

STATE OF UTAH

)
) ss •
COUNTY OF SALT LAKE )
I, LORIN D. RONNOW of the firm of TIBBALS, HOWELL, MOXLEY
& WILKINS, being first duly sworn upon oath, do hereby depose and
say that:
1.

I am the attorney

entitled action.

for the Plaintiff in the above-

I am a member in good standing in the Utah State

Bar and have been so for the past six years. As such, I am better
informed relative to the costs, attorney's fees and disbursements
in this matter on Plaintiff's behalf than the aforementioned
Plaintiff.
2.

I jjave been involved

in the representation of

Plaintiff herein since collection proceedings began against the
Defendant in June, 1987, and have handled the Plaintiff's response
to Defendant's appeal of an Order of Summary Judgment.
3.

I have been practicing law in Salt Lake City, Utah

for over six years and am aware of the customary and reasonable
fees charged in this area by attorneys and legal assistants of
similar experience and in similar lawsuits.

The fees, costs and

disbursements of $2,621.25 which are set forth in Exhibit "A" to
this Affidavit were reasonably and necessarily incurred in this
appeal. Exhibit "A" sets forth the fees, costs, and disbursements
incurred since the Defendant's appeal only, and does not include
the amounts expended in pursuing the matter through the lower
Court.
4.

My usual and customary billing rate during the

course of this lawsuit for matters of this nature was $100.00 per
hour.

The usual and customary billing rate of the paralegal

working on this matter during the course of this lawsuit for
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matters of this nature was $45.00 per hour.

The usual and

customary billing rate of the law clerk working on this matter
during the course of this lawsuit for matters of this nature was
$40.00 per hour.

All of these rates are reasonable and customary

for work done in this area by attorneys and legal assistants of
similar experience and in similar lawsuits.
DATED this il

day of May, 1989.

TIBBALS, HOWELL, MOXLEY & WILKINS
Attorneys for Plaintiff

to before me this J^jN-^—day of May,

Subscribed a:
1989.

^„

&>\J4A4/

., (On

MX \ j /XA

0^

iary PubTi<cN\ ^-~J)
r\
siting »&ZA^rt Y/» fl r f J^tTf
Commission Expires:

-
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5ATE: 05/12/89

DETAIL FEE TRANSACTION FILE LIST
TIBBALS, HOWELL, MOXLEY & WILKINS

PAGE: 1

FROM 10/06/88
CLIENT TMKR CAT

DATE

H/P TCODE

RATE

AMOUNT T

607.000

22

80

10/25/88

P

95

100.00

50.00

607.000

33

80

10/25/88

P

95

45.00

11.25

607.000

10

80

10/25/88

P

95

120.00

120.00

TOTAL FOR 10/25/88

607.000

10

BILLABLE

80

10/26/88 P

TOTAL FOR 10/26/88

95

120.00

BILLABLE

181.25

60.00

33

80

11/01/88

P

95

45.00

56.25

607.000

10

80

11/01/88

P

95

120.00

30.00

BILLABLE

22

80

11/02/88

P

95

100.00

50.00

607.000

33

80

11/02/88 P

95

45.00

101.25

607.000

33

BILLABLE

80

11/04/88

P

TOTAL FOR 11/04/88

607.000

16

95

45.00

BILLABLE

1 04/10/89

P

95

40.00

Review URCP Rule 62(i) re objection to cost bond;
review case law statutes.
Tates Incorporated
Office conference re Rule 61(i) Motion as to cost
bond.
Tates Incorporated

86.25

607.000

TOTAL FOR 11/02/88

Review of docketing statement.
Tates Incorporated

60.00

607.000

TOTAL FOR 11/01/88

Office conference re appeal issue, supersedeas
bond and covert contract.
Tates Incorporated
Office conference re review of court file.
Tates Incorporated
Work on objection to cost bond.
Tates Incorporated

Review and revise objection to cost bond on
appeal.
Tates Incorporated
Draft objection to cost bond and Memorandum in
support; office conference re same; review Rule
2.8 Supplemental Rules.
Tates Incorporated

151.25

22.50

Revise objection and Memorandum; preparation same
for filing.
Tates Incorporated

22.50

80.00

Review and research on Reply Memorandum to
opposing party's objection to Summary Judgment.
Tates Incorporated

DATE: 05/12/89

DETAIL FEE TRANSACTION FILE LIST
TIBBALS, HOWELL, MOXLEY & WILKINS

PAGE: 2

FROM 10/06/88
CLIENT TMKR CAT

DATE

H/P TCODE

TOTAL FOR 04/10/89

607.000

16

607.000

22

BILLABLE

80

16

16

16

22

80.00

40.00

2.00

80.00

1 04/11/89

P

95

100.00

.50

50.00

2.50

130.00

2.00

80.00

2.00

80.00

1.00

40.00

1.00

40.00

1.00

40.00

1.00

40.00

.50

50.00

.50

50.00

BILLABLE

80

04/12/89

P

95

40.00

BILLABLE
80

04/13/89

P

95

40.00

BILLABLE

80

04/14/89

P

TOTAL FOR 04/14/89

607.000

2.00

95

TOTAL FOR 04/13/89

607.000

AMOUNT T

P

TOTAL FOR 04/12/89
607.000

HOURS

04/11/89

TOTAL FOR 04/11/89

607.000

RATE

95

40.00

BILLABLE

80

04/17/89

P

TOTAL FOR 04/17/89

95

100.00

BILLABLE

607.000

22

80

04/24/89

P

95

100.00

.50

50.00

607.000

16

80

04/24/89

P

95

40.00

1.00

40.00

1.50

90.00

2.00

80.00

TOTAL FOR 04/24/89

607.000

16

BILLABLE

80

04/25/89

P

95

40.00

Prepare for writing reply brief.
Tates Incorporated
Office conference re appelate brief.
Tates Incorporated

Review and prepare for writing reply brief.
Tates Incorporated

Research for reply brief.
Tates Incorporated

Research to write reply brief.
Tates Incorporated

Telephone conference with D. Aagard re
possibility of representation and settlement.
Tates Incorporated

Office conference with D. Robb re brief.
Tates Incorporated
Research at law library on parol evidence.
Tates Incorporated

Research on parol evidence to write an appellate
brief.
Tates Incorporated

•ATE: 05/12/89

DETAIL FEE TRANSACTION FILE LIST
TIBBALS, HOWELL, MOXLEY & UILKINS

PAGE: 3

ROM 10/06/88
CLIENT TMKR CAT

DATE

H/P TCOOE

TOTAL FOR 04/25/89

607.000

16

RATE

BILLABLE

80

04/26/89

P

TOTAL FOR 04/26/89

95

40.00

BILLABLE

HOURS

AMOUNT T

2.00

80.00

3.00

120.00

3.00

120.00

607.000

22

80

04/27/89

P

95

100.00

2.50

250.00

607.000

16

80

04/27/89

P

95

40.00

6.00

240.00

8.50

490.00

.50

20.00

.50

20.00

6.00

600.00

6.00

600.00

3.00

300.00

TOTAL FOR 04/27/89

607.000

16

BILLABLE

80

05/05/89

P

TOTAL FOR 05/05/89

607.000

22

22

40.00

BILLABLE

80

05/11/89

P

TOTAL FOR 05/11/89

607.000

95

95

100.00

BILLABLE

80

05/12/89

P

95

100.00

TOTAL FOR 05/12/89

BILLABLE

3.00

300.00

GRAND TOTALS

BILLABLE

40.50

2621.25

Research on parol evidence; travel to appeals
court and 3rd district court to copy record;
copying done at 3rd district court law library.
Tates Incorporated

Prepare Motion and order for enlargement; office
conference re respondents brief; file with
court; telephone conference with D. Aagard;
telephone conference with R. Hunt re extension
and settlement; work on respondent's brief.
Tates Incorporated
Draft appellate brief.
Tates Incorporated

Rewrite of brfef.
Tates Incorporated

Work on appellate brfef.
Tates Incorporated

Prepare for oral arguement and argue appeal
before Utah Court of Appeal, (estimate)
Tates Incorporated

ADDENDUM C

70A-2-614
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goods suffer casualty without fault of either party
before the risk of loss passes to the buyer, or in a
proper case under a "no arrival, no sale" term (Section 70A-2-324) then
(a) if the loss is total the contract is avoided;
and
lb) if the loss is partial or the goods have so
deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option either treat the contract as
avoided or accept the goods with due allowance
from the contract price for the deterioration or
the deficiency in quantity but without further
right against the seller.
1965
70A-2-614. Substituted performance.
(1) Where without fault of either party the agreed
berthing, loading, or unloading facilities fail or an
agreed type of earner becomes unavailable or the
agreed manner of delivery otherwise becomes commercially impracticable but a commercially reasonable substitute is available, such substitute performance must be tendered and accepted.
(2) If the agreed means or manner of payment fails
because of domestic or foreign governmental regulation, the seller may withhold or stop delivery unless
the buyer provides a means or manner of payment
which is commercially a substantial equivalent. If delivery has already been taken, payment by the means
or in the manner provided by the regulation discharges the buyer's obligation unless the regulation
is discriminatory, oppressive or predatory.
1965

contracts (Section 70A-2-612), then also as to the
whole,
(a) terminate and thereby discharge any unexecuted portion of the contract; or
(b) modify the contract by agreeing to take his
available quota in substitution.
(2) If after receipt of such notification from the
seller the buyer fails so to modify the contract within
a reasonable time not exceeding thirty days the contract lapses with respect to any deiivenes affected.
(3) The provisions of this section may not be negated by agreement except in so far as the seller has
assumed a greater obligation under the preceding
section.
1965
PART 7
REMEDIES

70A-2-615. Excuse by failure of presupposed
conditions.
Except so far as a seller may have assumed a
greater obligation and subject to the preceding section on substituted performance:
(a) Delay in delivery or nondelivery in whole
or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed
has been made impracticable by the occurrence of
a contingency the nonoccurrence of which was a
basic assumption on which the contract was
made or by compliance in good faith with any
applicable foreign or domestic governmental regulation or order whether or not it later proves to
be invalid.
(b) Where the causes mentioned in paragraph
(a) affect only a part of the seller's capacity to
perform, he must allocate production and deliveries among his customers but may at his option
include regular customers not then under contract as well as his own requirements for further
manufacture. He may so allocate in any manner
which is fair and reasonable.
(c) The seller must notify the buyer seasonably
that there will be delay or nondelivery and, when
allocation is required under paragraph (b), of the
estimated quota thus made available for the
buyer.
196*

Section
70A-2-701. Remedies for breach of collateral contracts not impaired.
70A-2-702. Seller's remedies on discovery of buyer's
insolvency.
70A-2-703. Sellers remedies in general.
70A-2-704. Seller's right to identify goods to the
contract notwithstanding breach or to
salvage unfinished goods.
70A-2-705. Seller's stoppage of delivery in transit or
otherwise.
70A-2-706. Seller's resale including contract for resale.
70A-2-707. "Person in the position of a seller."
70A-2-708. Seller's damages for nonacceptance or
repudiation.
70A-2-709. Action for the price.
70A-2-710. Seller's incidental damages.
70A-2-711. Buyer's remedies in general — Buyer's
security interest in rejected goods.
70A-2-712. "Cover" — Buyer's procurement of substitute goods.
70A-2-713. Buyer's damages for nondelivery or repudiation.
70A-2-714. Buyer's damages for breach in regard to
accepted goods.
70A-2-715. Buyer's incidental and consequential
damages.
70A-2-716. Buyer's right to specific performance or
replevin.
70A-2-717. Deduction of damages from the price.
70A-2-718. Liquidation or limitation of damages —
Deposits.
70A-2-719. Contractual modification or limitation
of remedy.
70A-2-720. Effect of "cancellation'* or "rescission'* on
claims for antecedent breach.
70A-2-721. Remedies for fraud.
70A-2-722. Who can sue third parties for injury to
goods.
70A-2-723. Proof of market price — Time and place.
70A-2-724. Admissibility of market quotations.
70A-2-725. Statute of limitations in contracts for
sale.

70A-2-616.

70A-2-701.

Procedure o n notice claiming e x cuse.
(1) Where the buyer receives notification of a material or indefinite delay or an allocation justified under the preceding section he may by written notification to the seller as to any delivery concerned, and
where the prospective deficiency substantially impairs the value of the whole contract under the provisions of this chapter relating to breach of installment

Remedies for breach of collateral
contracts not impaired.
Remedies for breach of any obligation or promise
collateral or ancillary to a contract for sale are not
impaired by the provisions of this chapter.
1966
70A-2-702. Seller's r e m e d i e s o n d i s c o v e r y of
buyer's insolvency.
< i) Where the seller discovers the buyer to be insoi-
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vent he may refuse delivery except for cash including
payment for ail goods theretofore delivered under the
contract, and stop delivery under this chapter (Section 70A-2-705).
(2) Where the seller discovers that the buyer has
received goods on credit while insolvent he may reclaim the goods upon demand made within ten days
after the receipt, but if misrepresentation of solvency
has been made to the particular seller in writing
within three months before delivery the ten-day limitation does not apply. Except as provided in this subsection the seller may not base a right to reclaim
goods on the buyer's fraudulent or innocent misrepresentation of solvency or of intent to pay.
(3) The seller's right to reclaim under subsection
(2) is subject to the rights of a buyer in ordinary
course or other good faith purchaser or lien creditor
under this chapter (Section 70A-2-403). Successful
reclamation of goods excludes all other remedies with
respect to them.
ISSS
70A-2-703. Seller's remedies in general.
Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on
or before delivery or repudiates with respect to a part
or the whole, then with respect to any goods directly
affected anof, if the breach is of the whole conCract
(Section 7QA-2-612), then also with respect to the
whole undelivered balance, the aggrieved seller may
(a) withhold delivery of such goods;
(b) stop delivery by any bailee as hereafter
provided (Section 70A-2-705);
(c) proceed under the next section respecting
goods still unidentified to the contract;
(d) resell and recover damages as hereafter
provided (Section 70A-2-706);

(e) recover damages for nonacceptance (Section 70A-2-708) or in a proper case the price (Section 70A-2-709);
(0 cancel.
IMS
70A-2-704. Seller's right to identify goods to the
contract notwithstanding breach or to
salvage unfinished goods.
(1) An aggrieved seller under the preceding section
may
(a) identify to the contract conforming goods
not already identified if at the time he learned of
the breach they are in his possession or control;
(b) treat as the subject of resale goods which
have demonstrably been intended for the particular contract even though those goods are unfinished.
(2) Where the goods are unfinished an aggrieved
seller may in the exercise of reasonable commercial
judgment for the purposes of avoiding loss and of effective realization either complete the manufacture
and wholly identify the goods to the contract or cease
manufacture and resale for scrap or salvage value or
proceed in any other reasonable manner.
1965
70A-2-705. Seller's s t o p p a g e of delivery in transit or otherwise.
(1) The seller may stop delivery of goods in the
possession of a carrier or other bailee when he discovers the buyer to be insolvent (Section 70A-2-702)
and may stop delivery of carload, tnickload, planeload or larger shipments of express or freight when
the buyer repudiates or fails to make a payment due
before delivery or if for any other reason the seller
has a right to withhold or reclaim the goods.

70A-2-706

(2) As against such buyer the seller may stop delivery until
(a) receipt of the goods by the buyer; or
(b) acknowledgment to the buyer by any bailee
of the goods except a carrier that the bailee holds
the goods for the buyer; or
(c) such acknowledgment to the buyer by a
carrier by reshipment or as warehouseman; or
(d) negotiation to the buyer of any negotiable
document of title covering the goods.
(3) (a) To stop delivery the seller must so notify as
to enable the bailee by reasonable diligence to
prevent delivery of the goods.
(b) After such notification the bailee must hold
and deliver the goods according to the directions
of the seller but the seller is liable to the bailee
for any ensuing charges or damages.
(c) If a negotiable document of title has been
issued for goods the bailee is not obliged to obey a
notification to stop until surrender of the document.
(d) A carrier who has issued a nonnegotiable
bill of lading is not obliged t o obey a notification
to stop received from a person other than the consignor.
1965
70A-2-706. Seller's resale including contract for
resale.
(1) Under the conditions stated in Section
70A-2-703 on seller's remedies, the seller may resell
the goods concerned or the undelivered balance
thereof. Where the resale is made in good faith and in
commercially reasonable manner the seller may recover the difference between the resale price and the
contract price together with any incidental damages
allowed under the provisions of this chapter (Section
70A-2-710), but less expenses saved in consequence of
the buyer's breach.
(2) Except as otherwise provided in Subsection (3)
or unless otherwise agreed resale may be at public or
pr ute sale including sale by way of one or more
cor racts to sell or of identification to an existing contract of the seller. Sale may be as a unit or in parcels
and at any time and place and on any terms but every
aspect of the sale including the method, manner,
time, place and terms must be commercially reasonable. The resale must be reasonably identified as referring to the broken contract, but it is not necessary
that the goods be in existence or that any or all of
them have been identified to the contract before the*
breach.
(3) Where the resale is at private sale the seller
must give the buyer reasonable notification of his intention to resell.
(4) Where the resale is at public sale
(a) only identified goods can be sold except
where there is a recognized market for a public
sale of futures in goods of the kind; and
(b) it must be made at a usual place or market
for public sale if one is reasonably available and
except in the case of goods which are perishable
or threaten to decline in value speedily the seller
must give the buyer reasonable notice of the time
and place of the resale; and
(c) if the goods are not to be within the view of
those attending the sale the notification of sale
must state the place where the goods are located
and provide for their reasonable inspection by
prospective bidders; and
(d) the seller may buy.
(5) A purchaser who buys in good faith at a resale
takes the goods free of any rights of the original
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buyer even though the seller fails to comply with one
or more of the requirements of this section.
(6) The seller is not accountable to the buyer for
any profit made on any resale. A person in the position of a seller (Section 70A-2-707) or a buyer who
has rightfully rejected or justifiably revoked acceptance must account for any excess over the amount of
his security interest, as hereinafter defined (Subsection (3) of Section 70A-2-711).
1965
70A-2-707. "Person in the position of a seller."
(1) A "person in the position of a seller' includes as
against a principal an agent who has paid or become
responsible for the pnce of goods on behalf of his principal or anyone who otherwise holds a security interest or other nght in goods similar to that of a seller.
(2) A person in the position of a seller may as provided in this chapter withhold or stop delivery (Section 70A-2-705) and resell (Section 70A-2-706) and
recover incidental damages (Section 70A-2-710). 1965
70A-2-708. Seller's d a m a g e s for nonacceptance
or repudiation.
(1) Subject to Subsection (2) and to the provisions
of this chapter with respect to proof of maricet pnce
(Section 70A-2-723), the measure of damages for nonacceptance or repudiation by the buyer is the difference between the market pnce at the time and place
for tender and the unpaid contract pnce together
with any incidental damages provided in this chapter
(Section 70A-2-710), but less expenses saved in consequence of the buyer's breach.
(2) If the measure of damages provided m subsection (I) is inadequate to put the seller m as good a
position as performance would have done then the
measure of damages is the profit (including reasonable overhead) which the seller would have made
from full performance by the buyer, together with
any incidental damages provided in this chapter (Section 70A-2-710), due allowance for costs reasonably
incurred and due credit for payments or proceeds of
resale.
1965
70A-2-709. Action for t h e price.
(1) When the buyer fails to pay the pnce as it becomes due the seller may recover, together with any
incidental damages under the next section, the pnce
(a) of goods accepted or of conforming goods
lost or damaged within a commercially reasonable time after n s k of their loss has passed to the
buyer; and
(b) of goods identified to the contract if the
seller is unable after reasonable effort to resell
them at a reasonable pnce or the circumstances
reasonably indicate that such effort will be unavailing.
(2) Where the seller sues for the pnce he must hold
for the buyer any goods which have been identified to
the contract and are still in his control except that if
resale becomes possible he may resell them at any
time pnor to the collection of the judgment. The net
proceeds of any such resale must be credited to the
buyer and payment of the judgment entitles him to
any goods not resold.
(3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a
payment due or has repudiated (Section 70A-2-610), a
seller who is held not entitled to the price under this
section shall nevertheless be awarded damages for
nonacceptance under the preceding section.
1965
70A-2-710.

Seller's incidental damages.
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Incidental damages to an aggrieved seller include
any commercially reasonable charges, expenses or
commissions incurred in stopping delivery, in the
transportation, care and custody of goods after the
buyer s breach, in connection with return or resale of
the goods or otherwise resulting from the breach.
1965

70A-2-711. Buyer's remedies in general —
Buyer's security interest in rejected
goods.
(1) Where the seller fails to make delivery or repudiates or the buyer nghtfully rejects or justifiably
revokes acceptance then with respect to any goods
involved, and with respect to the whole if the breach
goes to the whole contract (Section 70A-2-612), the
buyer may cancel and whether or not he has done so
may in addition to recovering so much of the pnce as
has been paid
(a) "cover" and have damages under the next
section as to all the goods affected whether or not
they have been identified to the contract; or
(b) recover damages for nondelivery as provided in this chapter (Section 70A-2-713).
(2) Where the seller fails to deliver or repudiates
the buyer may also
(a) if the goods have been identified recover
them as provided in this cnapter (Section
70A-2-502); or
(b) in a proper case obtain specific performance or replevy the goods as provided in this
chapter (Section 70A-2-716).
(3) On nghtful rejection or justifiable revocation of
acceptance a buyer has a security interest in goods in
his possession or control for any payments made on
their pnce and any expenses reasonaoly incurred in
their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like
manner as an aggneved seller (Section 70A-2-706).
1965

70A-2-712. "Cover" — Buyer's procurement of
substitute g o o d s .
(1) After a breach within the preceding section the
buyer may "cover" by making in good faith and without unreasonable delay any reasonaoie purchase of or
contract to purchase goods in substitution for those
due from the seller.
(2) The buyer may recover from the seller as damages the difference between the cost of cover and the
contract pnce together with any incidental or consequential damages as hereinafter defined (Section
70A-2-715), but less expenses saved in consequence of
the seller's breach.
(3) Failure of the buyer to effect cover within this
section does not bar him from any other remedy. 1965
70A-2-713. Buyer's d a m a g e s for nondelivery or
repudiation.
(1) Subject to the provisions of this chapter with
respect to proof of market pnce (Section 70A-2-723),
the measure of damages for nondelivery or repudiation by the seller is the difference between the market pnce at the time when the buyer learned of the
breach and the contract pnce together with any incidental and consequential damages provided in this
chapter (Section 70A-2-715), but less expenses saved
in consequence of the seller's breach.
(2) Market price is to be determined as of the place
for tender or, in cases of rejection after amvai or
revocation of acceptance, as of the place of arrival.
1965
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70A-2-714. Buyer's damages for breach in regard to accepted goods.
(1) Where the buyer has accepted goods and given
notification (Subsection (3) of Section 70A-2-607) he
may recover as damages for any nonconformity of
tender the loss resulting in the ordinary course of
events from the seller's breach as determined in any
manner which is reasonable
(2) The measure of damages for breach of warranty
is the difference at the time and place of acceptance
between the value of the goods accepted and the value
they would have had if they had been as warranted,
unless special circumstances show proximate damages of a different amount.
(3) In a proper case any incidental and consequential damages under the next section may also be recovered.
1965
70A-2-715. Buyer's incidental a n d consequential damages.
(1) Incidental damages resulting from the sellers
breach include expenses reasonably incurred in inspection, receipt, transportion and care and custody of
goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection
with effecting cover and any other reasonable expense incident to the delay or other breach.
(2) Consequential damages resulting from the
seller's breach include
(a) any loss resulting from general or particular requirements and needs of which the seller at
the time of contracting had reason to know and
which could not reasonably be prevented by cover
or otherwise; and
(b) injury to person or property proximately
resulting from any breach of warranty.
19«5
70A-2-716. Buyer's right to specific performance or replevin.
(1) Specific performance may be decreed where the
goods are unique or in other proper circumstances.
(2) The decree for specific performance may include such terms and conditions as to payment of the
price, damages, or other relief as the court may deem
just.
(3) The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is
unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be
unavailing or if the goods have been shipped under
reservation and satisfaction of the security interest in
them has been made or tendered.
i9ss
70A-2-717. Deduction of damages from the
price.
The buyer on notifying the seller of his intention to
do so may deduct ail or any part of the damages resulting from any breach of the contract from any part
of the price still due under the same contract.
1965
70A-2-718. Liquidation or limitation of damages
— Deposits.
(1) Damages for breach by either party may be liquidated in the agreement but only at an amount
which is reasonable in the light of the anticipated or
actual harm caused by the breach, the difficulties of
proof of loss, and the inconvenience or nonfeasibihty
of otherwise obtaining an adequate remedy A term
fixing unreasonably large liquidated damages is void
as a penalty
(2) Where the seller justifiably withholds a delivery of goods because of the buyer s breach, the buyer
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is entitled to restitution of any amount by which the
sum of his payments exceeds
(a) the amount to which the seller is entitled
by virtue of terms liquidating the seller's damages in accordance with Subsection (1), or
(b) in the absence of such terms, twenty per
cent of the value of the total performance for
which the buyer is obligated under the contract
or $500, whichever is smaller
(3) The buyers right to restitution under subsection (2) is subject to offset to the extent that the seller
establishes
(a) a right to recover damages under the provisions of this chapter other than Subsection (1),
and
(b) the amount or value of any benefits received by the buyer directly or indirectly by reason of the contract.
(4) Where a seller has received payment in goods
their reasonable value or the proceeds of their resale
shall be treated as payments for the purposes of Subsection (2), but if the seller has notice of the buyers
breach before reselling goods received in part performance, his resale is subject to the conditions laid
down in this chapter on resale by an aggrieved seller
(Section 70A-2-706).
1965
70A-2-719. Contractual modification or limitation of remedy.
(1) Subject to the provisions of Subsections (2) and
(3) of this section and of the preceding section on liquidation and limitation of damages,
(a) the agreement may provide for remedies in
addition to or in substitution for those provided
in this chapter and may limit or alter the measure of damages recoverable under this chapter,
as by limiting the buyer's remedies to return of
the goods and repayment of the price or to repair
and replacement of nonconforming goods or
parts; and
(b) resort to a remedy as provided is optional
unless the remedy is express! yr agreed to be exclusive, in which case it is the sole remedy
(2) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy
may be had as provided in this act.
(3) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. Limitation of consequential damages for injury
to the person in the case of consumer goods is prima
facie unconscionable but limitation of damages where
the loss is commercial is not.
1965
70A-2-720. Effect of "cancellation" or "rescission" on claims for antecedent breach.
Unless the contrary intention clearly appears, expressions of "cancellation" or "rescission" of the contract or the like shall not be construed as a renunciation or discharge of any claim in damages for an antecedent breach.
iwa
70A-2-721. Remedies for fraud.
Remedies for material misrepresentation or fraud
include all remedies available under this chapter for
nonfraudulent breach. Neither rescission or a claim
for rescission of the contract for sale nor rejection or
return of the goods shall bar or be deemed inconsistent with a claim for damages or other remedy
1965
70A-2-722. Who can sue third parties for injury
to goods.
Where a third party so deals with goods which have
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been identified to a contract for sale as to cause actionable injury to a party to that contract
(a) a nght of action against the third party is
in either party to the contract for sale who has
title to or a security interest or a special property
or an insurable interest in the goods, and if the
goods have been destroyed or converted a nght of
action is also in the party who either bore the
risk of loss under the contract for sale or has
since the injury assumed that risk as against the
other;
(b) if at the time of the injury the party plaintiff did not bear the risk of loss as against the
other party to the contract for sale and there is
no arrangement between them for disposition of
the recovery, his suit or settlement is, subject to
his own interest, as a fiduciary for the other
party to the contract;
(c) either party may with the consent of the
other sue for the benefit of whom it may concern
1965

70A-2-723. Proof of market price — Time and
place.
(1) If an action based on anticipatory repudiation
comes to trial before the time for performance with
respect to some or all of the goods, any damages based
on market price (Section 70A-2-708 or Section
70A-2-713) shall be determined according to the price
of such goods prevailing at the time when the aggrieved party learned of the repudiation.
(2) If evidence of a price prevailing at the times or
places described in this chapter is not readily available the price prevailing within any reasonable time
before or after the time described or at any other
place which in commercial judgment or under usage
of trade would serve as a reasonable substitute for the
one described may be used, making any proper allowance for the cost of transporting the goods to or from
such other place
(3) Evidence of a relevant pnce prevailing at a
time or place other than the one described in this
chapter offered by one party is not admissible unless
and until he has given the other party such notice as
the court finds sufficient to prevent unfair surprise.
1965

70A-2-724. Admissibility of market quotations.
Whenever the prevailing pnce or value of any
goods regularly bought and sold in any established
commodity market is in issue, reports in official publications or trade journals or in newspapers or penodlcals of general circulation published as the reports of
such market shall be admissible in evidence The circumstances of the preparation of such report may be
shown to affect its weight but not its admissibility
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time of such performance the cause of action accrues
when the breach is or should have been discovered
(3) Where an action commenced within the time
limited by Subsection (1) is so terminated as to leave
available a remedy by another action for the same
breach such other action may be commenced after the
expiration of the time limited and within six months
after the termination of the first action unless the
termination resulted from voluntary discontinuance
or from dismissal for failure or neglect to prosecute.
(4) This section does not alter the law on tolling of
the statute of limitations nor does it apply to causes
of action which have accrued before this act becomes
effective.
1965
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70A-2-725. Statute of limitations in contracts for
sale.
(1) An action for breach of any contract for sale
must be commenced within four years after the cause
of action has accrued. By the ongmal agreement the
parties may reduce the penod of limitation to not less
than one year but may not extend it.
(2) A cause of action accrues when the breach occurs, regardless of the aggrieved party's lack of
knowledge of the breach. A breach of warranty occurs
when tender of delivery is made, except that where a
warranty explicitly extends to future performance of
the goods and discovery of the breach must await the
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Sum certain.
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Accrual of cause of action

70A-3-101. Short title.
This chapter shall be known and may be cited as
Uniform Commercial Code — Commercial Paper.
1965

70A-3-102. Definitions and index of definitions.
(1) In this chapter unless the context otherwise requires

